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Applicant’s Request

The application for discharge review, received 970715, requested that the characterization of service on the discharge be changed to honorable.  The applicant requested a personal appearance hearing before the NDRB in the Washington National Capital Region.  The applicant was informed via NDRB correspondence that a documentary discharge review would be conducted prior to the scheduling of a personal appearance hearing.  The applicant listed the American Legion as his representative on the DD-293.
Summary of Review
A documentary discharge review was conducted in Washington, D.C. on 980617.  The NDRB determined that the discharge equitably reflects the quality of service rendered.  The discharge shall remain: UNDER OTHER THAN HONORABLE CONDITIONS/Misconduct - commission of a serious offense, authority: NAVMILPERSMAN, Article 3630600.

PART I - APPLICANT’S ISSUES (verbatim)

1.  (EQUITY ISSUE) This former member opines that to be subsequently administratively separated UOTHC for the same offenses that the proceedings of a GCM considered and did not award a discharge is inequitable.

2.  (EQUITY ISSUE) Although discharged a relatively short time, this former member requests that the Board include provisions of SECNAVINST 5420.174C, enclosure (1), Chapter 9, as it pertains to post-service conduct, in assessing the merits of her [his] application.

PART II - SUMMARY OF SERVICE
Prior Service (component, dates of service, type of discharge):


Active:   None


Inactive: USNR (DEP)
881119 - 890731
COG

Period of Service Under Review:

Date of Enlistment:  890801


Date of Discharge:  920819

Length of Service (years, months, days):


Active:  
02  07  18


Inactive:  
None

Age at Entry:  18



Years Contracted:  4

Education Level:  12



AFQT:  49

NEC:  DK 0000  



Highest Rate:  DK3

Final Enlisted Performance Evaluation Averages (number of marks):

Performance:  3.60 (3)
Behavior:  3.20 (3)

OTA:  3.40

Military Decorations:  None

Unit/Campaign/Service Awards:  NDSM, Letter of Commendation From the Secretary of the Navy 

Nonjudicial Punishment(s):  1

Court(s)-Martial:  1 (GCM)

Days of Unauthorized Absence:  None

Character, Narrative Reason, and Authority of Discharge:

UNDER OTHER THAN HONORABLE CONDITIONS/Misconduct - commission of a serious offense, authority:  NAVMILPERSMAN,  Article 3630600.

PART III - CHRONOLOGICAL LISTING OF SIGNIFICANT SERVICE EVENTS1
900228:
Joined PERSUPPDET NAS MIRAMAR.

900809:
Executed 12 month extension agreement for acceptance of accelerated advancement to E-4.

910130:
NJP for violation of UCMJ, Article 86:  unauthorized absence without authority failure to go to appointed place of duty on or about 1300, 90DEC31.


Award:  Forfeiture of pay of  $50.00 for 1 month.   No indication of appeal in the record.

910205:
Counseling/warning:  Applicant advised of deficiency in performance and/or conduct as evidenced by failure to muster for duty.  Corrective action identified.  Advised:  further deficiencies may result in disciplinary action and administrative separation.  All deficiencies during current enlistment will be considered.  Subsequent violation of the UCMJ or conduct resulting in civilian conviction could result in separation under other than honorable conditions.  Receipt acknowledged.

911216:
GCM for violation of UCMJ, Article 81: conspire to commit forgery on 

90SEP27; violation of UCMJ, Article 121: larceny and wrongful appropriation of two treasury checks of a value of $6,708.00 on 90SEP28.

Sentence adjudged:  Confinement for six months, forfeiture of pay of $200.00 per month for six months and reduction in paygrade to E-1. 

911216:
Transferred to NAVCONBRIG, Miramar, CA.

920213:
Convening authority action:  Sentence approved and will be executed.

920516:
Released from brig and transferred to TPU, NAVSTA San Diego, CA.

920526:
Applicant notified of intended recommendation for discharge under other than honorable conditions by reason of misconduct due to commission of a serious offense.

920526:  
Applicant advised of his rights and having elected not to consult with counsel certified under UCMJ Article 27B, elected to waive all rights except the right to obtain copies of the documents used to support the basis for the separation and to submit statement.  Applicant did not object to this separation.  Receipt acknowledged. 

920526:
Applicant submitted the following statement: “To Whom It May Concern:  I request to be administratively discharge by TPU NAVSTA because of personal reasons.  I went to a General Court Martial on 16 Dec 91.  I was not awarded a discharge.  I was awarded 6 months confinement, forfeiture of $200 for 6 months and reduction to E-1.  I was at the Miramar brig facility for 5 months confinement.  I was released from the brig on May 16, 1992 and since I requested an Administrative Board I was placed on discipline legal status at TPU NAVSTA.  At TPU DL I am in an open bay side without the authority to wear civilian clothes or have a radio.  I went through all of that while in the brig for 5 months.  I have a son and a whole lot of belongings and furniture with no place to put them.  I do not have the time to do it here.  I don’t have any privacy.  I had more privacy while in the brig.  They have other barracks for 3 people with being living space, but I am not allowed to move over to those barracks.  At TPU the staff makes it seem as if you are not a person.  I’ve done 5 months in the brig and at TPU they look for things to send you back to the brig with other charges.  I’ve done the time for the offence and I’ve learned my lesson.  I do not desire anymore trouble.  Therefore, I request a General Discharge and to be Administratively Discharged so that I can have my personal life back to take care of my business.  I’ve taken college courses while in the brig and I’ve took the time to set goals for my life.  Now I am ready to pursue it at college.” 

920529:
Commanding officer recommended discharge under other than honorable conditions by reason of misconduct due to the commission of a serious offense, to wit: Conspiracy to commit forgery, larceny and wrongful appropriation of two U.S. Treasury checks of a value of $6,708.00 dollars.  Commanding officer’s verbatim comments:  “DKSR (Applicant)’ multiple violations of UCMJ preclude his further retention in the naval service.  Based on the information contained in paras 1 through 13, it is recommended that DKSR (Applicant) be separated with an Other-Than-Honorable discharge by reason of misconduct.”

920626:
In view of applicant’s court-martial conviction, BUPERS forwarded the discharge package to the Secretary of the Navy recommending that applicant be discharged by reason of misconduct due to a commission of a serious offense and that the characterization of service be Other Than Honorable.

920722:
Assistant Secretary of the Navy (M&RA) concurred with the recommendations of the CO and BUPERS.  He approved and directed the applicant be discharged under other than honorable conditions by reason of misconduct due to the commission of a serious offense.

920819:
Discharged UNDER OTHER THAN HONORABLE CONDITIONS/ Misconduct - commission of a serious offense; authority Naval Military Personnel Manual, Article 3630600.

RECORDER’S NOTES:

1  The source for all entries is the service record (includes medical/dental record) unless otherwise noted.

 PART IV - EXTRACT OF PERTINENT REGULATION/LAW
A.  The Naval Military Personnel Manual, (NAVPERS 15560C, effective 15 Aug 91 until 04 Mar 93), Article 3630600, SEPARATION OF ENLISTED PERSONNEL BY REASON OF MISCONDUCT, states:PRIVATE 

1.  Basis.  A member may be separated for misconduct when it is determined, under MILPERSMAN 3610200, that the member is unqualified for further military service by reason of one or more of the following circumstances:

a.  Minor Disciplinary Infractions.  A series of at least three but not more than eight minor violations (e.g. specifications) of the Uniform Code of Military Justice (UCMJ) (none that could warrant a punitive discharge and not drug related) documented in the service record, within the current enlistment, which have been disciplined by not more than two (2) punishments under the UCMJ.  The member must have violated counseling (3630600.2) prior to initiating processing.  If the presented case exceeds these limits, including three or more periods of unauthorized absence of more than 3 days duration each, then process for pattern of misconduct or commission of a serious offense.  Process drug abuse cases according to MILPERSMAN 3630620.  If separation of a member in entry level status is warranted solely by reason of minor violations of the UCMJ, and the member's misconduct does not meet the eligibility requirements for processing due to a pattern of misconduct or commission of a serious offense, the processing should be under Entry Level Performance and Conduct (MILPERSMAN 3630200).

b.  Pattern of Misconduct

(1) A pattern of misconduct is defined in part as discreditable involvement with civil and naval authorities as evidenced by one or more of the following:

(a) Two or more minor civilian convictions within the current enlistment, the latest civilian conviction and counseling to have occurred while assigned to the parent command.  (Separation activities defined in MILPERSMAN 3640476, and other commands to which temporary duty (TEMDU) is authorized by Chief of Naval Personnel, are exempt from this requirement).  Members should be dual processed for misconduct due to commission of a serious offense and misconduct due to civilian conviction where appropriate.

(b) Three or more punishments under the UCMJ within the current enlistment, the latest offense and counseling to have occurred while assigned to the parent command.  (Separation activities defined in MILPERSMAN 3640476, and other commands to which TEMDU is authorized by Chief of Naval Personnel, are exempt from this requirement).  Members should be dual processed for misconduct due to commission of a serious offense and misconduct due to civilian conviction where appropriate.

(c) Any combination of three minor civilian convictions (misdemeanor(s) and or punishment(s)) under the UCMJ within the current enlistment, the latest offense and counseling to have occurred while assigned to the parent command.  (Separation activities defined in MILPERSMAN 3640476, and other commands to which TEMDU is authorized by Chief of Naval Personnel, are exempt from this requirement).  Members should be dual processed for misconduct due to commission of a serious offense and misconduct due to civilian conviction where appropriate.

(d) Three or more periods of unauthorized absence of more than 3 days duration each within the current enlistment, the latest offense and counseling to have occurred while assigned to the parent command.  (Separation activities defined in MILPERSMAN 3640476, and other commands to which TEMDU is authorized by Chief of Naval Personnel, are exempt from this requirement).  Members should be dual processed for misconduct due to commission of a serious offense and misconduct due to civilian conviction where appropriate.

(e) Nine or more violations (e.g., specifications) of the UCMJ within the current enlistment which have been disciplined by punishment under the UCMJ.  The latest offense and counseling to have occurred while assigned to the parent command.  (Separation activities defined in MILPERSMAN 3640476, and other commands to which TEMDU is authorized by Chief of Naval Personnel, are exempt from this requirement).  Members should be dual processed for misconduct due to commission of a serious offense and misconduct due to civilian conviction where appropriate.

(2) A member may also be separated for misconduct due to a pattern of misconduct as evidenced by:

(a) A set pattern of failure to pay just debts.  (Include financial statement prepared as specified in MILPERSMAN 6210140.14 when case is forwarded.)

(b) A set pattern of failure to contribute adequate support to dependents or failure to follow orders, decrees or judgments of a civil court concerning the support of dependents.  Include copies of court order(s), judgments, etc.

c.  Commission of a serious military or civilian offense, if:

(1) the specific circumstances of the offense warrant separation; and,

(2) a punitive discharge would be authorized by the Manual for Courts-Martial for the same or a closely related offense.  Note that:

(a) If basis for offense is evidenced by a court-martial conviction--the findings of which have been approved by the convening authority--the findings of the court-martial as they relate to the administrative discharge process (basis and reason) are binding on the administrative discharge board.  See Article 3610200.5a.

(b) If basis for offense is evidenced solely by a court-martial conviction and the court-martial convening authority has remitted or suspended a punitive discharge, forward case to the same convening authority for endorsement according to MILPERSMAN 3610200.5b.

d.  Civilian Conviction

(1) Conviction by civilian authorities, or action taken which is equivalent to a finding of guilty, including similar adjudications in juvenile proceedings, when the specific circumstances of the offense warrant separation and, (1) a punitive discharge would be authorized for the same or closely related offense under the Manual for Courts-Martial, or (2) the sentence includes confinement for 6 months or more without regard to suspension or probation.  In all cases, advise whether the member has appealed the conviction or not and, if not, the time limit within which member has to file an appeal.  In addition, if the member has appealed, advise of its outcome or anticipated decision date.

(2) Separation processing may be initiated whether or not a member has filed an appeal of a civilian conviction or has stated an intention to do so.  However, execution of an approved separation shall be withheld pending outcome of the appeal or until the time for appeal has passed, unless the Chief of Naval Operations, the Commandant of the Marine Corps, or the member has requested separation and such requests have been approved by the Secretary of the Navy, who may direct that the member be separated before final action in the appeal.

(3) Misconduct due to civilian conviction.  If member is convicted of a felony which includes a sentence to confinement for more than 1 year (whether suspended or not) or an offense involving sexual perversion, processing is mandatory.

2.  Counseling and Rehabilitation

a.  Separation processing for a series of minor disciplinary infractions or a pattern of misconduct may not be initiated until the member has been counseled by their parent command concerning deficiencies and has been afforded an opportunity to overcome those deficiencies as reflected in appropriate counseling or personnel records.  Only one counseling entry during the current enlistment by the parent command is required.  Such efforts shall include the following and be documented in the member's service record by Page 13 entry (see NAVMILPERSCOMINST 1910.1).

(1) Written notification concerning deficiencies or impairments.

(2) Specific recommendations for corrective action indicating any assistance available.

(3) Comprehensive explanation of the consequences of failure to undertake successfully the recommended corrective action.

(4) Reasonable opportunity for the member to undertake the recommended corrective action.

b.  Counseling and rehabilitation are not required if the reason for misconduct separation is commission of a serious offense, civilian felony, conviction or a similar juvenile adjudication.

3.  Characterization or Description.  Normally under Other Than Honorable Conditions, but characterization as General may be assigned when warranted.  For respondents who have completed entry level status, characterization of service as Honorable is not authorized unless the respondent's record is otherwise so meritorious that any other characterization would be clearly inappropriate, and the separation is approved by Chief of Naval Personnel or higher authority.  When characterization of service under Other Than Honorable Conditions is not warranted for a member in entry level status, the separation shall be described as Entry Level Separation.

4.  Reduction in Rate.  When a servicemember serving in pay grade E-4 or above is administratively separated with an Other Than Honorable characterization of service, the member shall be administratively reduced to pay grade E-3, such reduction to become effective upon separation.

5.  Procedures

a.  The Administrative Board Procedure (MILPERSMAN 3640300) shall be used; however, use of the Notification Procedure (MILPERSMAN 3640200) is authorized for use when processing members for misconduct due to minor disciplinary infractions.

b.  When a member is processed for separation for a commission of a serious offense or civilian conviction, the Administrative Board Procedure (MILPERSMAN 3640300) shall be used.

c.  Request that the member execute a signed Statement of Awareness and Request for or Waiver of Rights after his or her receipt of the Notice of Administrative Board Procedure Proposed Action.  Use the Notification Procedure (MILPERSMAN 3640200) for members processed for misconduct due to minor disciplinary infractions.

d.  Forward the processed case by letter of transmittal to Chief of Naval Personnel (Pers-83).  Ensure the member's full name, rate and SSN have been indicated on each page of the case.  Refer to NAVMILPERSCOMINST 1910.1 for the message submission option.

Note that if basis for misconduct is evidenced solely by a court-martial conviction and the court-martial convening authority has remitted or suspended a punitive discharge, forward case to the same convening authority for endorsement in accordance with MILPERSMAN 3610200.5.

e.  Misconduct involving homosexuality shall be processed under MILPERSMAN 3630400.  Misconduct involving a fraudulent entry shall be processed under MILPERSMAN 3630100.  Misconduct involving drug abuse shall be processed under MILPERSMAN 3630620.

f.  A member who is absent without authority may be processed under this article without returning to military control in the following circumstances:

(1) Absent without authority after receiving notice of initiation of separation processing.

(2) When prosecution of the member appears to be barred by the Statute of Limitations, Article 43 UCMJ, and the statute has not been tolled by any of the conditions set out in Article 43(d).

(3) When the member is an alien and appears to have gone to a foreign country where the United States has no authority to apprehend the member under treaty or other agreement.

g.  A member of a reserve component who is on active duty and is within 2 years of becoming eligible for retired pay or retainer pay under a purely military retirement system, may not be involuntarily released from that duty before they become eligible for that pay, unless their release is approved by the Secretary of the Navy.

h.  In such cases as described in subparagraphs f(2) and f(3) of paragraph 5, the Notice required in either MILPERSMAN 3640200 or 3640300 shall:

(1) Specify date (not less than 30 days from the date of delivery of the notice) in order to give the member the opportunity to return to military control and, if the member does not return to military control by such a date, that the separation process shall continue.

(2) Be sent to the member by registered mail or certified mail, return receipt requested (or by an equivalent form of notice if such service by U.S. Mail is not available for delivery at an address outside of the United States) to the member's last known address or the next of kin.

B.  Under the Manual for Courts-Martial, a punitive discharge is authorized for violation of the Uniform Code of Military Justice, Article [e.g., 86, for unauthorized absence for a period in excess of 30 days] if adjudged at a Special or General Court-Martial.

C.  The Naval Military Personnel Manual, (NAVPERS 15560C, effective 15 Aug 91 until 04 Mar 93), Article 3610300.4, Limitations on characterization of service, subparagraph c, states: When members are processed for separation by reason of misconduct (3630600 or 3630620) based solely upon the results of a courts-martial not imposing a punitive discharge (or the punitive discharge was suspended) and an other than honorable characterization is warranted, such characterization must be approved by the Secretary of the Navy on a case [by case] basis. 

D.  SECNAVINST 5420.174C, enclosure (1), Manual for Discharge Review 1984, Chapter 9, Standards for Discharge Review, paragraph 9.3, Equity of the Discharge, states, in part, that a discharge shall be deemed to be equitable unless in the course of a discharge review, it is determined that relief is warranted based upon consideration of the applicant's service record and other evidence presented to the NDRB viewed in conjunction with the factors listed in this paragraph and the regulations under which the applicant was discharged, even though the discharge was determined to have been otherwise equitable and proper at the time of issuance.  Areas of consideration include, but are not limited to:

1.  Quality of service, as evidenced by factors such as:

a.  service history, including date of enlistment, period of enlistment, highest rank achieved, conduct and proficiency ratings (numerical and narrative);

b.  awards and decorations;

c.  letters of commendation or reprimand;

d.  combat service;

e.  wounds received in action;

f.  records of promotions and demotions;

g.  level of responsibility at which the applicant served;

h.  other acts of merit that may not have resulted in formal recognitions through an award or commendation;

i.  length of service during the service period which is the subject of the discharge review;

j.  prior military service and type of discharge received or outstanding post-service conduct to the extent that such matters provide a basis for a more thorough understanding of the performance of the applicant during the period of service which is the subject of the discharge review;

k.  convictions by court-martial;

l.  records of nonjudicial punishment;

m.  convictions by civil authorities while a member of the service, reflected in the discharge proceedings or otherwise noted in the service records;

n.  records of periods of unauthorized absence;

o.  records relating to a discharge in lieu of court-martial.

2.  Capability to serve, as evidenced by factors such as:

a.  Total capabilities.  This includes an evaluation of matters such as age, educational level, and aptitude scores.  Consideration may also be given as to whether the individual met normal military standards of acceptability for military service and similar indicators of an individual's ability to serve satisfactorily, as well as ability to adjust to military service.

b.  Family and personal problems.  This includes matters in extenuation or mitigation of the reason for discharge that may have affected the applicant's ability to serve satisfactorily.

c.  Arbitrary or capricious actions.  This includes actions by individuals in authority which constitute a clear abuse of such authority and that, although not amounting to prejudicial error, may have contributed to the decision to discharge the individual or unduly influence the characterization of service.

d.  Discrimination.  This includes unauthorized acts as documented by records or other evidence.

PART V - RATIONALE FOR DECISION
Discussion


After a thorough review of the records, supporting documents1, facts, and circumstances associated with this case, the Board determined that the characterization of the applicant’s service is equitable.  The discharge shall remain:  UNDER OTHER THAN HONORABLE CONDITIONS/Misconduct - commission of a serious offense, authority:  NAVMILPERSMAN,  Article 3630600.


The applicant was discharged on 920819 under other than honorable conditions by reason of misconduct due to the commission of a serious offense.  The record clearly documents the basis for the separation.  The applicant received one NJP and one general court-martial for serious offenses.  The NJP, on 910130, was for unauthorized absence, the general court-martial, on 911216, was for conspiring to commit forgery and larceny.  The sentence received during the general court-martial was 6 months of confinement, forfeiture of pay and a reduction in rate.  Upon release from the brig the applicant was transferred to the Transient Personnel Unit (TPU).  While at the TPU, the Commanding Officer elected to initiate administrative discharge proceedings.  The applicant was notified of the intent to separate him under other than honorable conditions.  The applicant was afforded the opportunity to exercise all of the rights of law, custom, and regulation to which he was entitled.  He chose not to consult with counsel, then waived all rights.  The CO recommended separation with a characterization of service as under other than honorable conditions by reason of misconduct due to commission of a serious offense.  BUPERS concurred with the CO’s recommendation and forwarded it to SECNAV.  SECNAV concurred with BUPERS and the CO’s recommendations, approved the discharge and ordered the applicant discharged under other than honorable conditions due to misconduct by reason of commission of a serious offense.

In the applicant’s first issue, his representative states “This former member opines that to be subsequently administratively separated UOTHC for the same offenses that the proceedings of a GCM considered and did not award a discharge is inequitable.”  The court-martial offenses of conspiring to commit forgery and larceny were in violation of the Uniform Code of Military Justice (UCMJ), and was reflective of a disregard for duty and responsibility.  Such deliberate abandonment of sworn obligation characterizes the applicant’s service as having been performed under other than honorable conditions.  The applicant’s CO determined that the applicant had no further potential for Naval Service due to the court-martial offenses, and initiated administrative separation proceedings.  A prior court-martial conviction for a serious offense is not a bar to administrative separation actions based on that offense.  The discharge characteristic the applicant received was very lenient, and should have warranted a Bad Conduct Discharge.  No relief is warranted on this issue.

In the applicant’s second issue, his representative states “Although discharged a relatively short time, this former member requests that the Board include provisions of SECNAVINST 5420.174C, enclosure (1), Chapter 9, as it pertains to post-service conduct, in assessing the merits of his application.”  In addition to the service record, the NDRB is authorized to consider post-service factors in the recharacterization of a discharge (D, Part IV).  While it is true the applicant cannot go back and undo his prior mistakes, he does have the opportunity to contribute in a positive way to society and warrant clemency.  Those contributions that would be looked upon favorably by this, or any other Board, include educational pursuits, employment track record, being a contributing member of society and making a positive impact in the community through volunteer work.  The applicant must prove that his post-service conduct has been above reproach and he is making a valid attempt at making amends for the misconduct he committed during the period of service under review.  In this case, the NDRB found nothing in the service record nor did the applicant provide any documentation or evidence that would allow the Board to grant clemency.  No relief is warranted.

A 15 year window during which applicants may appeal their discharges was established to allow time for establishing oneself in the community and for making these substantial, documented life style changes and community contributions.  The applicant is reminded that he remains eligible for a personal appearance hearing provided that an application is received within 15 years from the date of discharge.
Recorder’s NoteS:
1  In addition to the service record, the following additional documentation, submitted by the applicant, was considered:

Copy of  Applicant’s DD Form 214 (4 pages).

Copy of  Character Witness Interview in the case of the Applicant (3 interviews).

Copy of  Applicant’s Meritorious Service Citation in support of Operations

DESERT SHIELD and DESERT STORM (18 Aug 90 to 28 Feb 91).

Copy of Applicant’s Letter of Appreciation from PSA San Diego, dated 900926.

PART VI - INFORMATION FOR THE APPLICANT
Decision 

The NDRB discerned no impropriety or inequity in the characterization of the applicant’s service.  The Board’s vote was unanimous that the character of the discharge shall not change.  The discharge shall remain: UNDER OTHER THAN HONORABLE CONDITIONS/Misconduct - commission of a serious offense, authority:  NAVMILPERSMAN, Article 3630600.

If you believe that the decision in your case is unclear, not responsive to the issues which you raised, or does not otherwise comport with the decisional documents requirements of DoD Directive 1332.28, you may submit a complaint in accordance with Enclosure (5) of that Directive.  You should read Enclosure (5) of the Directive before submitting such a complaint.  The complaint procedure does not permit a challenge of the merits of the decision; it is designed solely to ensure that the decisional documents meet applicable requirements for clarity and responsiveness.  You may obtain a copy of DoD Directive 1332.28 by writing to:



DA Military Review Boards Agency



Management Information and Support Directorate



Armed Forces Reading Room



Washington, D.C.  20310-1809.

The names, and votes of the members of the Board are recorded on the original of this document and may be obtained from the service records by writing to:



Naval Council of Personnel Boards



Attn:  Naval Discharge Review Board



Building 36 Washington Navy Yard



901 M Street, SE



Washington, D.C.  20374-5023.

The remaining portion of this document is divided into 6 Parts: Part I - Applicant’s Issues,  Part II - Summary of Service, Part III - Chronological Listing of Significant Service Events, Part IV - Extract of Pertinent Regulation/Law, Part V - Rational for Decision, and Part VI - Information for the Applicant.
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