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NAME:  XXXXXXXXXXXXXXXXXXXX	CASE:  PD-2014-00107
BRANCH OF SERVICE:  ARMY	BOARD DATE:  20150409
SEPARATION DATE:  20060217


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an active duty E-4 (Infantry) medically separated for chronic low back pain (LBP).  The condition could not be adequately rehabilitated to meet the physical requirements of his Military Occupational Specialty.  The CI was profiled for the Army physical fitness test, alternate aerobic portion.  He was issued a permanent L3 profile and referred for a Medical Evaluation Board (MEB).  The MEB forwarded “chronic low back pain” to the Physical Evaluation Board (PEB) IAW AR 40-501.  The MEB also forwarded “tobacco use, chronic left knee pain,” and “shoulder pain” as meeting retention standards.  The Informal PEB adjudicated “chronic low back pain” as unfitting, rated 10%.  The remaining conditions were determined to be not unfitting.  The CI appealed to the Formal PEB, which affirmed the PEB findings and ratings.  Subsequently, the CI made no further appeals and was medically separated.


CI CONTENTION:  “Medical Conditions”


SCOPE OF REVIEW:  The Board’s scope of review is defined in DoDI 6040.44, Enclosure 3, paragraph 5.e.(2).  It is limited to those conditions determined by the PEB to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting.  Any conditions outside the Board’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military/Naval Records.  Furthermore, the Board’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The Board’s assessment of the PEB rating determinations is confined to review of medical records and all available evidence for application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards to the unfitting medical condition at the time of separation.  The Board has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The Board gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation.





RATING COMPARISON:

	FPEB – Dated 20060118
	VA* - based on Service Treatment Records (STR)

	Condition
	Code
	Rating
	Condition
	Code
	Rating
	Exam

	Chronic Low Back Pain
	5237
	10%
	Low Back Strain
	5237
	0%
	STR

	Left Knee Pain
	Not Unfitting
	Left Knee Derangement
	5259
	10%
	STR

	Shoulder Pain
	Not Unfitting
	Right Shoulder Pain
	5024
	NSC
	STR

	Tobacco Use
	Not Unfitting (Not a Physical Disability)
	No VA Placement

	Other x 0 (Not In Scope)
	Other x 0

	RATING:  10%
	RATING:  10%


*Derived from VA Rating Decision (VARD) dated 20060807 (most proximate to date of separation [DOS]).
VARD 20090805 increased DC 5237 to 20% effective 20081120; and granted a 10% disability for lower left extremity radiculopathy (DC 8699-8620) as related to the existing low back disability effective 20081120.


ANALYSIS SUMMARY:

Chronic Low Back Pain.  The first note in the STR dated 26 February 2001 indicated the CI had back pain after lifting a water buffalo when one side was dropped.  Treatment consisted of Ibuprofen, a nonsteroidal anti-inflammatory medication and a profile for 2 days.  The MEB narrative summary (NARSUM) dated 3 November 2005 indicated the CI developed LBP in December 2004 while ruck-marching up the side of a mountain with a full combat load.  Treatment was with nonsteroidal anti-inflammatory medication and stretches for the remaining 4 months of his deployment.  Back pain continued with an associated right thigh numbness at which time he was treated by a Physical Medicine and Rehabilitation (PM&R) specialist and received a no physical activity profile and was prescribed Mobic (meloxicam-a nonsteroidal anti-inflammatory medication) and Ultram (tramadol-an opioid-like pain medication).  In May 2005 a CT scan revealed a small Schmorl’s node (protrusion of cartilage of the disc through the vertebral body endplate) at L1 and moderate annulus fibrosis (disc) bulges at L4-L5 and L5-S1.  Medication included Neurontin (gabapentin-to treat nerve pain), tramadol and Feldene (piroxicam-a nonsteroidal anti-inflammatory medication).  In July 2005, the CI had two acute exacerbations of LBP in which he went to the emergency department for pain relief.  He was prescribed Roxicet (oxycodone-a narcotic and acetaminophen-a pain reliever) and was given 24 hours quarters each time.  At his follow up with PM&R, Roxicet was discontinued due to a skin reaction and the Neurontin dosage was increased.  Physical therapy (PT) was instituted in July 2005.  Groin pain thought initially to be related to his back pain was treated as epididymitis, orchitis, or prostatitis with antibiotics.  After attending 12 appointments, his PT was terminated due to no improvement of the LBP.  On 3 August 2005, the CI again visited the ER for an acute exacerbation of LBP.  He was prescribed Vicodin (hydrocodone-a narcotic and acetaminophen) and was released.  A magnetic resonance imaging (MRI) was performed, which was normal with no evidence of disc herniation, foraminal narrowing, nerve root compromise or spinal stenosis.  Because of LBP, he had decreased sleep.  Medication (trazodone-an antidepressant) was prescribed but there was no improvement.  Vicodin was again prescribed for back pain in December 2005 at an ER visit.  The NARSUM examination revealed the CI did not appear to be in pain.  There was no obvious deformity of the back, but there was tenderness to palpation of the right lumbar soft tissue and paraspinal area.  Active range-of-motion (ROMs) were:  Flexion 75 degrees limited by pain, extension 25 degrees, lateral bending 25 degrees bilaterally, and rotation 25 degrees bilaterally.  Passive ROM for flexion was 85 degrees.  Neurologic examination revealed normal strength of the lower extremities, normal sensation along L1- L5 and S1, and normal reflexes.  Straight leg testing (to determine nerve root irritation) was normal; pain was present in the hamstrings on foot dorsiflexion; and the FABER testing (to test for pathology at the hip, lumbar and sacroiliac region) was normal.



A permanent L3 profile was issued on 11 October 2005 for lower back pain with limitations of military functional activities and physical fitness testing, but the CI was permitted to walk, bike, or swim at his own pace.  On the Report of Medical History dated 24 October 2005 for the MEB examination, the CI reported major pain in his back continuously no matter what he did associated with numbness in the right leg and part of the left along with constant pain in his right foot.  He also noted he lost sleep from the back pain and had to go the ER four times.  At the MEB physical examination dated 4 November 2005 the examiner noted decreased ROM of the spine with tenderness to palpation of the right lumbar area L4-L5.  The reflexes of the lower extremities were normal and strength was normal and equal bilaterally.  The commander’s statement dated 28 November 2005 indicated the CI was injured on patrol while wearing full protective equipment and a full load of ammunition when he experienced extreme pain and thought he heard a pop noise.  Because of the back pain, the CI was unable to train and was moved to an administrative position where he was a solid performer and an exceptionally loyal, dedicated and dependable solder.

The CI did not attend scheduled VA Compensation and Pension (C&P) examinations in 2006.  At the VA C&P examination dated 29 June 2009, performed 31 months after separation, the CI reported continuous pain with lower extremity weakness, fatigability, and lack of endurance.  The pain radiated into the CI’s left thigh.  He used a cane and experienced seven to ten flares-ups in the prior year and was ordered to bed rest.  At the time of examination he was in the seventh day of a flare-up.  Electrodiagnostic evaluation in the prior year showed only absence of the left sural nerve (a sensory nerve of the posterolateral of the leg) response without any other evidence of radiculopathy and an MRI in November 2009 of the lumbar spine was essentially normal.  On physical examination the CI ambulated slowly and was guarded on arising from a seat.  Motor breakaway strength was decreased throughout the left lower extremity and was normal for the right lower extremity.  Light touch was intact except for the left L5/S1 dermatome.  Heel and tandem gait were normal, but regular gait was stiff.  The CI was rotated left in the left lumbar area and his ROMs were:  forward flexion 45 degrees, extension 15 degrees, left lateral flexion 25 degrees, right lateral flexion 20 degrees, left lateral rotation 25 degrees, and right lateral rotation 15 degrees.  Pain began at 0 degrees for all motions, and there was a drop of 5 degrees in forward flexion and left lateral flexion during repeat testing due to overall stiffness and complaints of pain.

The ROM evaluations in evidence which the Board weighed in arriving at its rating recommendation, with documentation of additional ratable criteria, are summarized in the chart below.

	Thoracolumbar ROM
(Degrees)
	MEB ~3 Mo. Pre-Sep

	VA C&P ~31 Mo. Post-Sep


	Flexion (90 Normal)
	75
	45

	Extension (30)
	25
	15

	R Lat Flexion (30)
	25
	20

	L Lat Flexion (30)
	25
	25

	R Rotation (30)
	25
	15

	L Rotation (30)
	25
	25

	Combined (240)
	200
	145

	Comment
	Tenderness to palpation right lumbar soft tissue and paraspinal area; passive ROM flexion 85 degrees
	Examination during a flare; pain on motion; 5 degrees loss of motion during forward flexion and left lateral flexion.

	§4.71a Rating
	10%
	VA 20%



The Board directed attention to its rating recommendation based on the above evidence.  The PEB assigned a 10% rating using code 5237 for chronic LBP secondary to repetitive strain injury based on passive flexion to 85 degrees and no spasm or radiculopathy.  The VA assigned a 0% rating using code 5237 for low back strain with disc bulging at L4-5 and L5-S1.  According to the VARD dated 5 August 2009, code 5237 was increased to 20% effective on 20 November 2008 and the CI was granted a 10% rating for left lower extremity radiculopathy using code 8699-8620 effective the same date.  The Board first considered whether an additional rating could be recommended under a peripheral nerve code, as conferred by the VA almost 42 months after separation, for an associated sciatic radiculopathy at separation.  Firm Board precedence requires a functional impairment linked to fitness to support a recommendation for addition of a peripheral nerve rating to disability in spine conditions.  The pain component of a radiculopathy is subsumed under the general spine rating as specified in §4.71a.  The sensory component in this case has no functional implications, and no motor weakness was in evidence. Therefore, no evidence was present of a separately ratable functional impairment (with fitness implications) from the residual radiculopathy; and, the Board cannot support a recommendation for an additional disability rating.  The Board then sought a route to a higher rating.  The PEB used 85 degrees of passive flexion for determination of the rating; however, the active ROM for flexion was 75 degrees, thereby affording a 10% rating.  The Board notes the earliest VA evaluation was 31 months after the DOS.  DoDI 6040.44 provides for consideration of after separation VA findings, particularly within 12 months of separation, although the Board’s recommendation is premised on the degree of disability at separation.  Therefore the STR evidence was assigned more probative value with respect to the Board’s recommendations.  The CI was on the seventh day of a flare-up at the time of the VA C&P examination ROMs were performed.  Since there was no evidence of an additional injury, illness or intercurrent event to explain the flare-up, only VA evidence which can be reasonably interpreted to reflect disability at separation is probative to the Board’s recommendations.  Therefore, the Board was unable to find any additional route to a higher rating of 20%.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board concluded that there was insufficient cause to recommend a change in the PEB adjudication for the chronic LBP condition.

Contended PEB Conditions-Left Knee, Right Shoulder, and Tobacco Use.  The Board’s main charge is to assess the fairness of the PEB’s determination that (left knee, right shoulder, and tobacco use) were not unfitting.  The Board’s threshold for countering fitness determinations requires a preponderance of evidence, but remains adherent to the DoDI 6040.44 “fair and equitable” standard.  The left knee, right shoulder, and tobacco use conditions were not profiled or implicated in the commander’s statement and were not judged to fail retention standards.

Left Knee.  The CI had left knee pain for a year, which was exacerbated in July 2002 after a fall.  Pain was primarily located at the superior patella (upper part of the knee cap) and the popliteal space (behind the knee).  An X-ray dated 26 September 2002 was negative.  In February 2003 the CI had a lateral meniscus repair for a meniscal tear.  At a month post-operatively the ROM of the knee was 0 degrees to 120 degrees.  PT was carried out post-operatively and the CI progressed well.  At the MEB examination in October 2005 the CI noted he had problems with the left knee and was “in pain most of the time.”  In May 2006, 3 months after separation, the CI felt a pop in the left knee followed by swelling and a “get wet inside” sensation.  Thereafter, his knee buckled suddenly with knife-like pain and he also had chronic, dull pain.  Walking made the pain increase to 7-8/10.  An elastic knee brace he used for support caused friction blisters and anti-inflammatory medication did not help the pain.  By 20 June 2006, the knee returned to normal size; and an orthopedic consultation was requested.  A remote VA C&P examination dated 29 June 2009, 31 months after separation, noted the CI related his knee pain to his back pain, which began in November 2005.  He noted pain, locking, and swelling on the sides of his knee with instability “under the kneecap.”  The examiner reported diffuse tenderness to palpation, no instability, fairly normal alignment, and mild crepitus.  Flexion was 105 degrees and extension was -45 degrees due to weakness and pain in the back.

Right Shoulder.  A note dated 20 August 2003 indicated the CI had right shoulder pain rated 9/10 that radiated to the elbow and neck.  Examination revealed a decreased ROM, decreased strength, tender to palpation to the anterior shoulder and no deformities.  At the MEB examination in November 2004 the CI reported “shoulder pains all the time more in my (R) side” since 2000.  Examination of the shoulder (not labeled left or right) had a full ROM, no tenderness to palpation, and it was neurovascularly intact.  The VARD dated 7 August 2006 indicated the right shoulder pain was not service-connected and was not considered an actually disabling condition.

Tobacco Use.  There were multiple references in the STR record indicating the CI smoked from five cigarettes per day in 2000 to a half pack per day in 2003 and to one pack per day after separation.  However, he eventually discontinued smoking.  IAW DoDI 1332.38 paragraph E5.1.3.9.1 (Uncomplicated alcoholism or other substance use disorder) in effect at the time of separation, tobacco use (smoking or chewing) was not considered a physical disability.

All of the aforementioned were reviewed and considered by the Board.  There was no performance based evidence from the record that any of the conditions significantly interfered with satisfactory duty performance.  After due deliberation in consideration of the preponderance of the evidence, the Board concluded that there was insufficient cause to recommend a change in the PEB fitness determination for the any of the contended conditions and so no additional disability ratings are recommended.


BOARD FINDINGS:  IAW DoDI 6040.44, provisions of DoD or Military Department regulations or guidelines relied upon by the PEB will not be considered by the Board to the extent they were inconsistent with the VASRD in effect at the time of the adjudication.  The Board did not surmise from the record or PEB ruling in this case that any prerogatives outside the VASRD were exercised.  In the matter of the contended left knee and right shoulder conditions, the Board unanimously recommends no change from the PEB determinations as not unfitting and notes tobacco use, while not unfitting, is not a physical disability.  There were no other conditions within the Board’s scope of review for consideration.


RECOMMENDATION:  The Board, therefore, recommends that there be no re-characterization of the CI’s disability and separation determination.



The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20131217, w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Treatment Record






XXXXXXXXXXXXXXXXXXXX
President
Physical Disability Board of Review


SAMR-RB									


MEMORANDUM FOR Commander, US Army Physical Disability Agency 
(AHRC-DO), 2900 Crystal Drive, Suite 300, Arlington, VA  22202-3557


SUBJECT:  Department of Defense Physical Disability Board of Review Recommendation for XXXXXXXXXXXXXXXXXXXX, AR20150014340 (PD201400107)


I have reviewed the enclosed Department of Defense Physical Disability Board of Review (DoD PDBR) recommendation and record of proceedings pertaining to the subject individual.  Under the authority of Title 10, United States Code, section 1554a,   I accept the Board’s recommendation and hereby deny the individual’s application.  
This decision is final.  The individual concerned, counsel (if any), and any Members of Congress who have shown interest in this application have been notified of this decision by mail.

 BY ORDER OF THE SECRETARY OF THE ARMY:




Encl						     XXXXXXXXXXXXXXXXXXXX
						     Deputy Assistant Secretary of the Army
						          (Review Boards)




