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NAME:  XXXXXXXXXXXXXXXXXXXX	CASE:  PD-2014-02350
BRANCH OF SERVICE:  ARMY	BOARD DATE:  20150403
SEPARATION DATE:  20080509


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an activated for initial training National Guard E-1 (Unit Supply Specialist) medically separated for impairment of the right and left femur.  The two impaired femur conditions could not be adequately rehabilitated to meet the physical requirements of her Military Occupational Specialty or satisfy physical fitness standards.  She was issued a permanent L3 profile and referred for a Medical Evaluation Board (MEB).  The impaired femur conditions, characterized as “chronic right hip pain” and “chronic left hip pain,” were forwarded to the Physical Evaluation Board (PEB) IAW AR 40-501.  The MEB also identified and forwarded “chronic facial pain due to residual of stress reaction,” judged to meet retention standards.  The Informal PEB adjudicated “impairment of right femur due to residual healing stress fracture and surgical pinning” and “impairment of left femur due to residual stress reaction” as unfitting, rated 10% and 10%, referencing the Veterans Affairs Schedule for Rating Disabilities (VASRD).  The remaining condition was determined to be medically acceptable.  The CI made no appeals and was medically separated.


CI CONTENTION:  “Please consider all conditions.”


SCOPE OF REVIEW:  The Board’s scope of review is defined in DoDI 6040.44, Enclosure 3, paragraph 5.e.(2).  It is limited to those conditions determined by the PEB to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting.  Any conditions outside the Board’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military/Naval Records.  Furthermore, the Board’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The Board’s assessment of the PEB rating determinations is confined to review of medical records and all available evidence for application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards to the unfitting medical condition at the time of separation.  The Board has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The Board gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation.




RATING COMPARISON:

	Service IPEB – Dated 20080401
	VA - (2 Mos. Post-Separation) 

	Condition
	Code
	Rating
	Condition
	Code
	Rating
	Exam

	Impairment of Right Femur due to Residual Healing Stress Fracture and Surgical Pinning
	5255
	10%
	Right Femur with Leg Length Discrepancy, Scar, Right
Upper Lateral Thigh w/Referred Pain To Lower Back
Right Leg
	5255
	10%
	20080707

	Impairment of Left Femur due to Residual Stress Reaction
	5255
	10%
	Impairment Of Left Femur due to Residual Stress
Fracture
	5255
	0%
	20080707

	Chronic Facial Pain s/p Nasal Bone Fracture
	Medically Acceptable
	Status Post Facial Fracture
	6599-6502
	0%
	20080707

	Other x 0 (Not in Scope)
	Other x 0
	20080707

	Combined:  20%
	Combined:  10%


Derived from VA Rating Decision (VARD) dated 20081105 (most proximate to date of separation [DOS]).


ANALYSIS SUMMARY:

Right and Left Femur Impairment Conditions.  The CI developed bilateral hip pain while marching in September 2007.  Persistent symptoms led to a diagnosis of right femoral neck stress fracture and left femoral neck stress reaction.  Progression of the right hip stress fracture despite rest required surgical pinning of the femoral neck on 29 November 2007.  Post-operatively, right hip pain improved and X-rays showed progressive healing of the stress fracture, but limited motion persisted; and she still experienced pain in both hips.

The MEB physical exam on 1 February 2008 (4 months prior to separation) noted painful motion of each hip.  According to the narrative summary examiner on 19 February 2008 (3 months prior to separation) the CI was unable to run, march or perform push-ups since surgery.  Pain was present in the hips “100% of the day” and was worsened with heat and cold exposure.  Physical exam showed a normal gait and stance.  The right hip surgical scar was well-healed, and there was tenderness over the lateral right hip area.  The lateral left hip was superficially tender.  Hip muscle strength was normal bilaterally.  At a clinic visit on 11 April 2008 (a month prior to separation), examination showed painful motion of both hips.  Gait was normal.

At the VA Compensation and Pension exam on 7 July 2008 (2 months after separation), the CI reported constant right hip and thigh pain that was exacerbated by cold, rain and physical activity.  Left hip pain occurred three times per week and lasted for 2 hours.  The severity of left hip pain reached 2/10.  She denied any functional impairment from the left hip condition.  Examination showed a normal gait and posture.  Assistive devices were not used for ambulation.  Tenderness of the right hip was present, but there was no left hip tenderness.  There was no swelling, weakness, guarding of movement or painful motion of either hip.  Although repetitive motion caused additional fatigue and weakness of the right hip, there was no additional loss of motion of either hip after repetition.

At VA orthopedic follow-up evaluations from July 2008 through May 2009 (a year after separation), the CI continued to complain of right hip pain.  Examinations showed an antalgic gait, painful right hip motion and painless left hip motion.  Further radiographic investigation noted the previous right hip stress fracture to be well-healed.  The orthopedist could not identify any cause for the right hip pain.

The goniometric range-of-motion evaluations in evidence which the Board weighed in arriving at its rating recommendation, with documentation of additional ratable criteria, are summarized in the chart below.

	Right Hip (Thigh) ROM
(Degrees)
	MEB ~ 3 Mos. Pre-Sep
	VA C&P ~ 2 Mos. Post-Sep

	
	Right
	Left
	Right
	Left

	Flexion (125 Normal)
	94
	“Full”
	125
	125

	Extension (20)
	--
	
	30
	30

	External Rotation (45)
	23
	
	60
	60

	Internal Rotation (40)
	38
	
	40
	40

	Abduction (0-45)
	“Full”
	--
	45
	45

	Adduction (45)
	--
	--
	25
	25

	Comment
	+Tenderness
	+Tenderness
	

	§4.71a Rating
	10%*
	10%*
	10%*
	0%


		    *Conceding §4.40 (functional loss) or §4.59 (painful motion)

The Board directed attention to its rating recommendation based on the above evidence.  A compensable limitation of motion was not in evidence for either hip (VASRD codes 5251, 5252, and 5253).  The Board agreed there was sufficient objective evidence to warrant a 10% rating with application of §4.40 (functional loss) or §4.59 (painful motion) for each hip, but considered if the next higher 20% rating was supported using the 5255 code (femur, impairment of).  Under this code, a 10% rating is warranted for “malunion, with slight hip disability,” while the next higher 20% rating requires “moderate hip disability.”  The Board concluded that there was not sufficient evidence to reflect “moderate” disability for either hip; therefore a rating higher than 10% for each hip is not justified under this code.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board concluded that there was insufficient cause to recommend a change in the PEB adjudication for the right and left femur impairment condition.

Contended PEB Condition.  The Board’s main charge is to assess the fairness of the PEB’s determination that chronic facial pain due to residual of nasal bone fracture was not unfitting.  The Board’s threshold for countering fitness determinations is higher than the VASRD §4.3 (reasonable doubt) standard used for its rating recommendations, but remains adherent to the DoDI 6040.44 “fair and equitable” standard.

During a training exercise in September 2007 the CI sustained a fracture of the nasal bone.  She subsequently complained of facial pain with cold or hot weather.  She missed duty at the time of the initial injury, but did not miss further duty due to facial pain.  The commander’s statement only mentioned the hip condition as an impediment to performance of duty.

The chronic facial pain condition was not profiled or implicated in the commander’s statement and was not judged to fail retention standards.  It was reviewed by the action officer and considered by the Board.  There was no performance based evidence from the record that this condition significantly interfered with satisfactory duty performance.  After due deliberation in consideration of the preponderance of the evidence, the Board concluded that there was insufficient cause to recommend a change in the PEB fitness determination for the contended condition and so no additional disability rating is recommended.


BOARD FINDINGS:  IAW DoDI 6040.44, provisions of DoD or Military Department regulations or guidelines relied upon by the PEB will not be considered by the Board to the extent they were inconsistent with the VASRD in effect at the time of the adjudication.  The Board did not surmise from the record or PEB ruling in this case that any prerogatives outside the VASRD were exercised.  In the matter of the impairment of right femur condition and IAW VASRD §4.71a, the Board unanimously recommends no change in the PEB adjudication.  In the matter of the impairment of left femur condition and IAW VASRD §4.71a, the Board unanimously recommends no change in the PEB adjudication.  In the matter of the contended chronic facial pain due to residual of nasal bone fracture condition, the Board unanimously recommends no change from the PEB determination as not unfitting.  There were no other conditions within the Board’s scope of review for consideration.


RECOMMENDATION:  The Board, therefore, recommends that there be no re-characterization of the CI’s disability and separation determination.


The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20140527, w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Treatment Record








XXXXXXXXXXXXXXXXXXXX
President
Physical Disability Board of Review


SAMR-RB									


MEMORANDUM FOR Commander, US Army Physical Disability Agency 
(AHRC-DO), 2900 Crystal Drive, Suite 300, Arlington, VA  22202-3557


SUBJECT:  Department of Defense Physical Disability Board of Review Recommendation for XXXXXXXXXXXXXXXXXXXX, AR20150014418 (PD201402350)


I have reviewed the enclosed Department of Defense Physical Disability Board of Review (DoD PDBR) recommendation and record of proceedings pertaining to the subject individual.  Under the authority of Title 10, United States Code, section 1554a,   I accept the Board’s recommendation and hereby deny the individual’s application.  
This decision is final.  The individual concerned, counsel (if any), and any Members of Congress who have shown interest in this application have been notified of this decision by mail.

 BY ORDER OF THE SECRETARY OF THE ARMY:




[bookmark: OLE_LINK3][bookmark: OLE_LINK4]Encl						     XXXXXXXXXXXXXXXXXXXX
						     Deputy Assistant Secretary of the Army
						          (Review Boards)
						         




